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Abstract

The mechanism of insider trading plans was introduced in India via the 2015 Prohibition on Insider
Trading regulations as a means to allow corporate insiders the freedom to legitimately trade in com-
pany stock owned by them. The lack of popularity of this mechanism amongst insiders coupled with
growing issues of insider trading violations have attracted the attention of the SEBI which has proposed
an array of recommendations to restructure the mechanism to make it an attractive option to insiders.
The authors of this blog provide an appraisal of the current mechanism of trading plans, followed by
details on the shortcomings of the mechanism, a cross jurisdictional analysis of the use of trading plans,
and finally suggestions to make trading plans a more attractive choice for insiders.
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I. INTRODUCTION

Regulatory studies have long focused on capital markets and the regulations thereof from two
angles- one, concerning protecting the rights of stakeholders that are involved in transactions
that take place in these markets and two, to the effect one’s action within the confines of the
market, has on every other stakeholder so involved.! In this blog, the authors explore insider
trading regulations in India with a special focus on a cross-jurisdictional analysis of the recent
consultation paper (henceforth, ‘the Consultation Paper’) released by SEBI pertaining to the
relaxation of the existing regulatory framework.>

I. AN APPRAISAL OF THE CURRENT STATE OF INSIDERS’ INFLUENCE ON
MARKET BEHAVIOUR
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The key piece of regulation concerning insider trading in India is the Prohibition of Insider
Trading (“PIT”) Regulations of 2015.° Alongside countries such as the US and the UK that
have implemented the concept of ‘trading plans’ — India too accommodates such a practice
under Regulation 5 of the PIT*. However, trading plans have not been well received by insiders
in India. A meagre average of about thirty trading plans® have been adopted every year in the
past five years- a number which is indicative of two things - one, regulatory burden® of com-
plying with the strict conditions that these trading plans come with, and two, circumvention of
insider trading regulations by way of trading in peer stocks.” Now, it follows a logical trail to
assume that a policy that is too hard on the people is bound to fail or worse, yet, have people
circumvent it.® The authors recognise that preserving market integrity and protecting the gen-
eral public from volatility and adverse selection are vital objectives of these regulations, yet,
a circumvention of the same by spurious means such as informed trading in peer stocks by way
of the Unpublished Price Sensitive Information (“UPSI”) being fungible’ ultimately brings
about the defeat of this objective.!® This only underscores the importance of regulations that
are not only workable on paper but cognizant of implementational constraints and are made in
such a way as to incentivise compliance.!!

Trading plans, by the strict conditions imposed, may hamper the legitimate dealing of secu-
rities by corporate insiders to meet exigencies. In the current framework, ! trading plans are
subject to a slew of regulatory requisites such as twelve months of the minimum coverage
period, months of cool-off period, a mandatory blackout period and exemption from the general
contra trade restrictions applicable on trade in securities. It is well-acknowledged that the
framework is suffocative!® of insider’s interests- a realisation that prompted SEBI to release
the Consultation Paper. Now, the authors of this blog argue that the Consultation Paper itself is
not comprehensive in remedying the flaws of Prohibition of Insider Trading Regulations.

I1. CROSS JURISDICTIONAL COMPARISON OF THE PROHIBITION OF IN-
SIDER TRADING REGULATIONS
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Laws prevailing in the US

In the United States, insider trading regulations permit the exception of trading plans under
Rule 10b5-1.!* These plans give corporate insiders an “affirmative defence to insider trading”
by allowing them to carry out trades under trading plans made in advance whilst not in posses-
sion of “material non-public information.'® The defence has been included to strike a balance
between restricting injustices on account of information asymmetry and retaining a securities
market that is free. Unlike in the Indian context, trading plans have been popular amongst in-
siders in the USA with the Securities Exchange Commission’s 2021 report stating that around
5,800 executives and board members from 1,600 firms engaged in trading activities governed
by Rule 10b5-1 plans. Pfizer CEO Albert Bourla previously had his trading plan altered (mak-
ing for a very profitable transaction for him) a day before positive news of his company’s de-
velopment of the COVID-19 mRNA vaccine was declared.'® The trade was deemed suspicious
on account of its timing. This is an example of how allowing excessive flexibility in trading
plans defeats the very purpose of its formulation.

The 2023 amendments to Rule 10b5-1 plans were brought in to correct individual excesses
on the part of corporate insiders who had been utilising this mechanism to amass personal gains
at the cost of the integrity of the stock market and shareholders’ interests.!” This must be con-
trasted with the SEBI’s intent on amending Regulation 5'® to encourage trading plan formula-
tion, adoption, and implementation to benefit corporate insiders by removing the excesses of
the current regulations — particularly the length of the minimum coverage period of the trading
plan, the six months long cooling off period, and the existence of blackout periods. While the
US and India may have implemented trading plans as a concept, the legislative intent is funda-
mentally different between the two;!'? and is reflective of the larger differences in the economic
ideology of the two countries. Advocating for a single trading plan mandate, and limits on the
quantum of securities are measures that would face stark opposition in the US but were readily
accepted in the Indian context.?’
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Insider trading in China

China, on the other hand, takes an iron-hand approach?' concerning insider trading by abso-
lutely restricting directors and senior management personnel®” from selling their shareholding
in the company whilst they continue to have such office.?® Although this provision may have
the effect of encouraging long-term growth prioritisation and helping in the alignment of man-
agerial interests with that of shareholders’ interests, there is no doubt that this provision is
highly restrictive and counts as regulatory overreach.

III. BRINGING IN REFORMS: A CRITIQUE ON SEBI’'S CONSULTATION PA-
PER

The SEBI’s Consultation Paper®* is a good place to begin a discourse on the regulatory frame-
work of insider trading in India. The following section pinpoints the points of reforms as sug-
gested by the SEBI and attempts to understand the rationale behind these pointers.

1. Evaluating the Jurisprudence behind Reducing the Cool-off Period

The basis of a cooling-off period in insider trading regulations across the globe is quite sim-
ple- the rationale behind the outlawing of insider trading is to protect the general public from
adverse selection in the market- now, such adverse selection ceases to exist upon the UPSI
becoming publicly available. In essence, the cooling-off period foresees the release of such
UPSI to the general public within this statutory window to level the playing field for the general
public vis-a-vis the insider. It is unclear as to how a four-month window as opposed to a six-
month window would serve better in allowing for public disclosures. Perhaps, the regulator has
intended to favour insiders’ right to trade in securities. Such a recommendation is welcome as
the cooling-off period may symbolically exist to provide an opportunity for the publicization
of the UPSI but in essence, the very deferral of the trading plan’s implementation serves the
purpose of lessening its impact on market dynamics and simultaneously being considerate of
the insider’s position.

2. Altering Durations of Trading Plans to Suit Insiders’ Interests

The minimum coverage period, that is, the duration in which the trading plan is to be fully im-
plemented is currently twelve months under the PIT Regulations. The Consultation Paper? rightly
acknowledges that twelve months as a window of disbursal of funds to the insider is rather
stretched and recommends the watering down of this period to four months. This is in light of
remedying the insider of the otherwise inflexible nature of the insider trading plan under the
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Regulation that disallows any alteration, modification or complete novation of the trading plan. In
essence, making the trading plan an irrevocable commitment- but such reduction of the minimum
coverage period does bring the insider much-needed respite as to the immediacy of funds disbursal
from the plan.

IV.  SUGGESTIONS FOR POLICY CHANGES TO INSIDER TRADING REGULA-
TIONS IN INDIA

Let us suppose that the recommendations of the Consultation Paper are implemented, for
example, a corporate insider may make a plan with a cool-off period of four months. However,
soon after she makes the plan, she may become aware of her son’s sudden critical illness —
requiring urgent funds to pay off his medical bills. High-level executives are, by convention,
paid heavily by transfer of stock options- and she is no exception. She may sell these securities
to fund her son’s medical treatment but the trading plan would not only restrict her from making
immediate sales to finance such an exigency but also the quantum of shares that she may be
able to sell — since she would only be allowed to sell the quantum as disclosed in the trading
plan. Such instances leave much to be pondered about the position of the insider concerning
these trading plans not improving by much even if the Consultation Paper’s recommendations
are implemented in toto.

1. Allowing for Selective Trading Plan alterations in Emergency Situations

It is in the authors’ opinion, that this situation be remedied by allowing for emergency alter-
ations of trading plans in the interest of justice — upon an application by the insider to the
compliance officer and a subsequent inspection and approval. The compliance officer has been
endowed with judicial discretion concerning matters related to insider trading throughout the
PIT Regulations.?¢ The authors suggest that the same office be used to streamline such appli-
cations by those in such levels of the corporation that receive a sizable proportion of their
income by way of securities. Upon the approval of the same, the application may be forwarded
to the stock exchange akin to the disclosure under Regulation 5- after which, the necessary
changes are made and the insider is allowed to disburse funds from his shares for his emer-

gency.
2. Implementing Volume-Specific Application of Trading Plans

A possible course of action to make trading plans more effective could be the establishment
of threshold limits on the total size of shareholding of the insiders for the application of trading
plans. For example, only eighty per cent (80%) of insiders’ quantum of shareholding be subject
to the application of trading plans. This would ensure that a certain sum be allowed to be freely
traded as per changing market requirements — making the trading plan more attractive to insid-
ers while simultaneously ensuring that market integrity is not sacrificed by an infliction of
adverse selection. Such a proportion is to be worked out considering the level at which the
insider is in within the organisation, shares distributed to him as against his cost-to-company

26 Securities and Exchange Board of India (Prohibition of Insider Trading) Regulations, 2015, Regulation 5.
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salary and a macroeconomic analysis of the impact of his activity of buying or selling the per-
missible quantum of shares.

3. Allow for Range-specific determinations of the Quantum of Shares to be traded in
Trading Plans

Much like the recommendation 4.4 of the SEBI Consultation Paper?’ allowing for a price
limit to protect insiders from significant adverse price fluctuation, another possible addition to
make the trading plan option more attractive is to allow for the creation of trading plans with
estimated volume ranges for trades as opposed to specific monetary figures. For example, the
trading plan would mention that trades of shares between 40,000 and 50,000 shares would be
made on 1% August 2024, followed by a trade of 20,000 to 30,000 shares on 15" September
2024. This would allow a greater deal of flexibility to insiders in their formulation of trading
plans.

V. THE WAY FORWARD

Insider trading regulations in India necessitate an approach that is not top-heavy to burden
the insider with lofty rules that negate his right to trade in securities but at the same time must
cater to the general public’s principle right to not be subjected to adverse selection by way of
such insiders exploiting their access to UPSI. Unlike the US, the Indian economic set-up cannot
be expected to give the insiders complete free rein over their alterations and revocability of
insider trading plans as such an approach would endanger shareholder interests. Similarly, the
Chinese approach of complete suppression of the insiders’ right to trade in securities granted
to them is not workable in the Indian context where stock options have become popular. The
way forward necessitates a mix of the two and innovations in terms of accommodating these
competing interests by way of evolving regulations that fit the Indian context.
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